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 1.  TIME:  8:30   CASE#: MSC16-01371 
CASE NAME: CASILIO VS VALENTINE 
SPECIAL SET HEARING ON: OSC RE FAILURE TO MAKE PMK AVAILABLE SET 
BY COURT 
* TENTATIVE RULING: * 
 
Unopposed OSC to impose sanctions against ZLAJ for failing to make its PMK available for 
deposition is granted.  
 
At an ex parte hearing on April 23, 2021, the court ordered, pursuant to stipulation, that ZLAJ 
produce its PMK for deposition. Cara Valentine was produced but she was not a member of and 
had no knowledge of the first ZLAJ entity. Plaintiff brought another ex parte application on July 
19, 2021 to compel ZLAJ to produce a PMK for the first ZLAJ entity. The court granted the ex 
parte application directing ZLAJ to produce the PMK within the next few weeks. Counsel for 
ZLAJ was uncertain whether or not a witness would agree to appear. Accordingly, the court set 
this OSC for ZLAJ’s failure to produce the witness, understanding that the OSC would be 
dropped if ZLAJ complied with the deposition notice. ZLAJ did not produce a PMK for deposition 
and has not responded to this OSC.  
 
Evidentiary and issue sanctions are warranted because a key fact for plaintiff’s case is knowing 
exactly how the first ZLAJ entity was structured, including who the members/owners were and 
what property was owned by the entity. Since ZLAJ has failed to comply with discovery orders, 
the court imposes the following sanctions. 
 
ZLAJ and any purported member or owner of ZLAJ may not offer testimony on any of the 
subjects set forth in subject nos. 1-6 of the March 2021 PMK Deposition Notice or offer any 
evidence called for by category nos. 1-5 of that notice.  
 
In addition, the court deems the following facts to be established: 
1. John Valentine, not ZLAJ Investments LLC, was the owner of 8010 Camino Tassajara on 

July 16, 2014; 
2. John Valentine was the 100% owner of ZLAJ Investments LLC on July 16, 2014; 
3. The transfer of 8010 Camino Tassajara on July 16, 2014 was done to thwart efforts by John 

Valentine’s creditors to collect the large arbitration award awarded against him in June 
2014. 
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 2.  TIME:  9:00   CASE#: MSC17-00093 
CASE NAME: FELIX THE VS ZENAIDA MENDOZA 
HEARING ON MOTION TO/FOR RENEWED MOTION FOR ATTY FEES RE SPCL 
MTN TO STRIKE FILED BY IRA RESOURCES FBO RICHARD M GLANTZ 
* TENTATIVE RULING: * 
 
The motion is continued to September 29, 2021 at 9:00 a.m. The entire file has been sent for 
scanning for a new case management system and it will take the court some time to obtain and 
review the files. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-01011 
CASE NAME: WEATHERS VS CLAUSEN 
HEARING ON MOTION TO/FOR CONTRACTUAL ATTORNEY FEES AGAINST 
PLAINTIFF FILED BY RONALD CLAUSEN, ROCK CREEK VENTURES LLC 
* TENTATIVE RULING: * 
 
Defendants and Cross-Defendants’ joint motion for attorney fees against plaintiff is granted in 
part. 
 
Defendants are entitled to attorney fees as prevailing parties and pursuant to the fee provision in 
the contract. The court is obligated to ensure that the requested fees in the amount of 
$245,880.57 are reasonable. The court finds the fees to be somewhat high. 
 
The Discovery Facilitator found defendants’ first set of discovery to be burdensome and 
defendants agreed to serve amended discovery. The court has reviewed the hours spent by 
attorney Nozzolino in preparing the first set of discovery, as well as meeting and conferring with 
plaintiff regarding the discovery, to be excessive. It appears that Ms. Nozzolino spent over 100 
hours on these tasks even though much of the discovery was duplicative among the defendants. 
The court will therefore deduct 70 hours from Ms. Nozzolino’s time. 
 
Defendants also seek to have the court set their rates based on the Laffey Matrix rather than 
disclose their actual rates. The court generally finds the Laffey Matrix to be too high for defense 
attorneys in Contra Costa County. The court has previously found the rate of $300/hour to be 
reasonable for Mr. Reilly and $250/hour to be reasonable for Ms. Nozzolino. The court will apply 
those rates again. The court will also apply the rate of $250/hour to the other associates and 
$130/hour for paralegals.  
 
The defendants are directed to send the court a revised Exhibit 8 which takes into account the 
rates and hours discussed above. The court will then enter a revised order stating the actual fee 
amount to be charged against the plaintiff.  
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 4.  TIME:  9:00   CASE#: MSC18-02291 
CASE NAME: MORAN VS ROUND HILLS COUNTRY C 
HEARING ON MOTION TO/FOR ORDER QUASHING SUBPOENA FOR PRODUCTION 
OF BUSINESS, FILED BY MARC MORAN 
* TENTATIVE RULING: * 
 
Motion withdrawn by moving party. 

  

 5.  TIME:  9:00   CASE#: MSC18-02371 
CASE NAME: FERNANDES VS LOZITSKY 
HEARING ON MOTION TO/FOR STAY THE ACTION OR IN THE ALTERNATIVE 
TO DISMISS FILED BY NATALIE LOZITSKY 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Natalie Lozitsky’s Motion to Stay the Action or Alternative to 
Dismiss. The Motion relates to Plaintiff Paulo Kirchhoff Soares Fernandes’ Complaint for 
Partition of Real Property by Appraisal (CCP § 873.910). Defendant moves to stay or dismiss on 
the grounds that Plaintiff elected Brazilian jurisdiction when he filed his divorce proceeding in 
2016 and on the grounds that the case is not ripe. 
 
This Court previously continued the hearing on this Motion so that both parties could file 

supplemental briefing on the issue of whether the Court in Brazil has in rem jurisdiction over the 

Subject Property. 

For the following reasons, the Motion is granted. The action is stayed pending the conclusion of 

the parties’ divorce proceeding in Brazil. Because it is not clear that the Brazil proceeding can or 

will resolve all of the claims alleged in this action, dismissal of this lawsuit is unwarranted. 

Legal Standard 

A court ordinarily has inherent power, in its discretion, to stay proceedings when a stay will 
accommodate the ends of justice. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 141.) “As the court 
in Landis v. North American Co. (1936) 299 U.S. 248, 254 explained, ‘the power to stay 
proceedings is incidental to the power inherent in every court to control the disposition of the 
causes on its docket with economy of time and effort for itself, for counsel, and for litigants.’” 
(Ibid.) 

“Granting a stay in a case where the issues in two actions are substantially identical is a matter 
addressed to the sound direction of the trial court.” (Thomson v. Continental Ins. Co. (1967) 66 
Cal.2d 738, 746; see also Simmons v. Superior Court (1950) 96 Cal.App.2d 119, 123.) “In 
exercising its discretion the court should consider the importance of discouraging multiple 
litigation designed solely to harass an adverse party, and of avoiding unseemly conflicts with the 
courts of other jurisdictions. It should also consider whether the rights of the parties can best be 
determined by the court of the other jurisdiction because of the nature of the subject matter, the 
availability of witnesses, or the stage to which the proceedings in the other court have already 
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advanced.” (Farmland Irrigation Co. v. Dopplmaier (1957) 48 Cal.2d 208, 215; see also Tinney 
v. Tinney (1963) 211 Cal.App.2d 548, 553.) 

Analysis 

It is undisputed that the Plaintiff and Defendant are also parties to a divorce proceeding in 
Brazil. (See Lozitsky Decl. ISO Motion at ¶ 4 [“[o]n August 19, 2016, Plaintiff filed for divorce-
dissolution in Brazil.”]; see also Fernandes Decl. ISO Supp. Opp. at ¶ 2 [Defendant Natalie 
Lozitsky and I are currently involved in a divorce proceeding filed in the Country of Brazil.”], at 
¶ 5 [“The divorce proceeding is pending in Brazil, and I listed the California property on a 
schedule of assets in that proceeding.”)  

In the Brazilian Divorce proceeding, Plaintiff references the Subject Property at paragraph 2 
(“Defendant receives the full amount of a real state property rent that the couple has in the 
United States”) and paragraph 20 (IV)(d), where he requests “the processing of property 
settlement by the time of the couple’s separation, encompassing the movable and unmovable 
property purchased abroad[.]” 

Defendant has provided persuasive authority that Brazil has jurisdiction over the Subject 
Property. (See Franca Decl. at ¶ 2, Ex. A [Case No. 1.410.958 – RS (2011/0244043-3)].) In that 
case, the Brazilian Supreme Court found that it was proper to consider the value of assets 
existing in Brazil and abroad in the determination of equal distribution between the spouses. 
(See id. at p. 5.) That same order concluded, in upholding the ruling of the lower court, that “it is 
necessary to include the property value that is determined there when the equity is 
apportioned[.]” (Id.) 

The Brazilian Court appears to have jurisdiction over the Subject Property for purposes of 
determining the parties’ community property rights. Additionally, the Brazilian divorce 
proceeding was filed nearly two years before the instant Complaint. Plaintiff’s opposition 
arguments suggest a forum non conveniens analysis, but even application of forum non 
conveniens principles support staying this action pending the conclusion of the parties’ divorce 
proceedings. Deference to a plaintiff’s choice of forum is only one factor, and often not a 
dispositive one, in determining whether a stay should be granted or denied on forum non 
conveniens grounds. Forum non conveniens is an equitable doctrine and “[e]quity abhors a 
multiplicity of actions.” (Simmons, supra, 96 Cal.App.2d at p. 130.) The public interest in judicial 
economy and avoidance of possible inconsistent rulings strongly favor a stay. While California 
has a greater interest than Brazil in the real property within its borders, it has no interest in the 
community property laws of the country of Brazil. 

The Court grants the motion to stay, and will stay all proceedings in the instant litigation for all 
purposes, pending resolution of the Brazilian divorce action. Given the Court’s ruling, it need not 
consider Defendant’s alternative argument that the action on the Shared Equity Agreement is 
not ripe. 

The court sets a status review on the Brazilian action for May 12, 2022 at 8:30 a.m. 
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 6.  TIME:  9:00   CASE#: MSC19-00907 
CASE NAME: MANJARI NATHAN VS MUIR PULMONA 
HEARING ON MOTION TO/FOR COMPEL PLTF MANJARI NATHAN, M.D.'S 
FURTHER RESPS, FILED BY MUIR PULMONARY CRITICAL CARE L.P. 
* TENTATIVE RULING: * 
 
Parties to appear and address why all voluminous pending discovery motions should not be 
sent to a Discovery Referee with costs to be shared equally by the parties.  

  

 7.  TIME:  9:00   CASE#: MSC19-00907 
CASE NAME: MANJARI NATHAN VS MUIR PULMONA 
HEARING ON MOTION TO/FOR COMPEL PLTF MANJARI NATHAN, M.D.'S 
FURTHER RESPS, FILED BY MUIR PULMONARY CRITICAL CARE L.P. 
* TENTATIVE RULING: * 
 
See Line 6. 

  

 8.  TIME:  9:00   CASE#: MSC19-02415 
CASE NAME: TSUI VS. DIABLO NEPHROLOGY 
HEARING ON MOTION TO/FOR COMPEL FINAL & BINDING ARBITRATION & 
STAY ACTION FILED BY DIABLO NEPHROLOGY MEDICAL GROUP, INC., 
* TENTATIVE RULING: * 
 
 Defendant Diablo Nephrology Medical Group, Inc.’s Motion to Compel Arbitration and for 

Stay of Proceedings is granted. 

Background  

  Plaintiff Cynthia Tsui is a licensed physician specializing in nephrology.   From April 3, 

2017 to June 30, 2019, Plaintiff was employed by Defendant Diablo Nephrology Medical Group, 

Inc.   Plaintiff alleges she was wrongfully discharged in retaliation for disclosing Medicare fraud, 

tax fraud and unprofessional conduct.  Plaintiff filed this action for retaliation, wrongful 

termination and violation of the CA Labor Code Private Attorneys General Act. 

Motion 

 Pursuant to Code of Civil Procedure §1281.2, Defendant Diablo Nephrology Medical 

Group, Inc. moves this Court for an order compelling arbitration.  Defendant further moves for 

an order staying the action until arbitration is completed.  

Analysis 
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 The terms and conditions of Plaintiff’s employment were governed by two written 

employment agreements.  The first one, effective April 3, 2017, was signed by Plaintiff and was 

in effect for a year. The terms and conditions of Plaintiff’s continued employment were governed 

by a revised written employment agreement, effective April 1, 2018, for a period of one year, 

terminable with or without cause.  The 2018 Agreement contained an arbitration provision in 

Paragraph 14.  While neither party signed the 2018 Agreement, both parties performed under 

the 2018 Agreement.  Plaintiff continued to work and Defendant paid Plaintiff’s higher salary, 

additional compensation and benefits.  

  “General principles of contract law determine whether the parties have entered a 

binding agreement to arbitrate.  This means that a party's acceptance of an agreement to 

arbitrate may be express …   or implied-in-fact where, as here, the employee's continued 

employment constitutes her acceptance of an agreement proposed by her employer …”  (Craig 

v. Brown & Root (2000) 84 Cal.App.4th 416, 420.)  “Under California law, consent to a written 

contract may be implied by conduct.”  (Esparza v. KS Industries, L.P. (2017) 13 Cal.App.5th 

1228, 1238.)  Plaintiff has not disputed that a valid agreement to arbitrate exists. 

 Nor has Plaintiff disputed that the claims alleged in the First Amended Complaint are 

arbitrable.  The Arbitration Agreement, as stated in Paragraph 14 of the 2018 Agreement, 

provides that the Arbitration Agreement applies to any controversy or claim, “arising out of or 

related to” to the Agreement, or breach thereof.  Courts have held such arbitration agreements 

sufficiently broad “to include tort, as well as contractual, liabilities so long as the tort claims 'have 

their roots in the relationship between the parties which was created by the contract.” (Izzi v. 

Mesquite Country Club (1986) 186 Cal.App.3d 1309, 1315-1316, overruled on other grounds in 

Sandquist v. Lebo Automotive, Inc. (2016) 1 Cal.5th 233-250.)  

 Plaintiff opposes the motion to compel on the ground Defendant has waived the right to 

enforce the Arbitration Agreement by its dilatory litigation tactics, waiting almost 17 months to 

bring the motion to compel arbitration.   

Waiver 

 Code of Civil Procedure section 1281.2, subdivision (a) allows the trial court to deny a 

petition to compel arbitration where “[t]he right to compel arbitration has been waived by the 

petitioner.” “The term ‘waiver’ as used in the statute is ‘a shorthand statement for the conclusion 

that a contractual right to arbitration has been lost.’”  (Fleming Distribution Co. v. Younan (2020) 

49 Cal.App.5th 73, 79.)   “‘A waiver of the right to arbitrate may properly be implied from any 

conduct which is inconsistent with the exercise of that right. [Citation.] Partial or piecemeal 

litigation of issues in dispute, through pretrial procedures, may in many instances justify a 

finding of waiver….’ [Citation.]”  ‘The trial court must … view the litigation as a whole and 

determine if the parties' conduct is inconsistent with a desire to arbitrate.’ [Citation.]” (Lewis v. 

Fletcher Jones Motor Cars, Inc. (2012) 205 Cal.App.4th 436, 448-449.)  “Because the law favors 

arbitration, waiver will not be lightly inferred and the party asserting waiver ‘bears a heavy 

burden of proof,’ with any doubts to be resolved in favor of arbitration.  (Fleming Distribution Co. 

v. Younan (2020) 49 Cal.App.5th 73, 80.) 
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 “California law ‘reflects a strong policy favoring arbitration agreements and requires 

close judicial scrutiny of waiver claims [, and] the party seeking to establish a waiver bears a 

heavy burden of proof.’”   (Oregel v. PacPizza, LLC (2015) 237 Cal.App.4th 342, 354.)  

“Generally, the determination of waiver is a question of fact….” (St. Agnes Medical Center v. 

PacifiCare of California (2003) 31 Cal.4th 1187, 1196.) 

While there is no "single test" in establishing waiver, the Supreme Court in St. Agnes Medical 

Center v. PacifiCare of California (2003) 31 Cal.4th 1187 confirmed the six factors the Court 

may consider to determine if a waiver of arbitration has occurred:  

(1) whether the party’s actions are inconsistent with the right to arbitrate; (2) 
whether ‘the litigation machinery has been substantially invoked’ and the parties 
‘were well into preparation of a lawsuit’ before the party notified the opposing 
party of an intent to arbitrate; (3) whether a party either requested arbitration 
enforcement close to the trial date or delayed for a long period before seeking a 
stay; (4) whether a defendant seeking arbitration filed a counterclaim without 
asking for a stay of the proceedings; (5) ‘whether important intervening steps 
[e.g., taking advantage of judicial discovery procedures not available in 
arbitration] had taken place”; and (6) whether the delay ‘affected, misled, or 
prejudiced’ the opposing party.’  

(St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196.) 

 Plaintiff argues Defendant’s actions have been inconsistent with the right to arbitrate.   

Here, Defendants filed its answer without raising the arbitration defense.  “An agreement to 

arbitrate is an affirmative defense to claims asserted in a lawsuit.” (Oregel v. PacPizza, 

LLC (2015) 237 Cal.App.4th 342, 355.)  “At a minimum, the failure to plead arbitration as an 

affirmative defense is an act inconsistent with the later assertion of a right to arbitrate.” (Guess?, 

Inc. v. Superior Court (2000) 79 Cal.App.4th 553, 558.) Moreover, Defendant filed a CMC 

statement on May 29, 2020 stating its intent to request a jury trial on all claims, except the 

PAGA claim, although it did not pay jury fees.  Defendant attended Case Management 

Conferences on June 1, 2020, February 4, 2021, and March 12, 2021 and never mentioned an 

intent to compel arbitration.   

 Additionally, Plaintiff argues the “litigation machinery has been substantially invoked” by 

Defendant.  Defendant propounded extensive discovery requests and delayed in responding to 

Plaintiff’s discovery requests, resulting in a motion to compel and court order in Plaintiff’s favor.  

However, Defendant still failed to comply resulting in numerous meet and confer conferences 

before responses were given.   

 “The moving party's mere participation in litigation is not enough; the party who seeks to 

establish waiver must show that some prejudice has resulted from the other party's delay in 

seeking arbitration.’ [Citation.]”  (Lewis v. Fletcher Jones Motor Cars, Inc. (2012) 205 

Cal.App.4th 436, 451.)  Here, Plaintiff argues she has been prejudiced by the unreasonable 

delay.  She has been forced to incur significant expenditures of time and money, including 

money incurred due to Defendants delay in responding to discovery.   
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            “The presence or absence of prejudice from the litigation is a determinative 

issue.”   (Hoover v. American Income Life Ins. Co. (2012) 206 Cal.App.4th 1193, 1205.)   The 

Supreme Court stated in St. Agnes: 

[C]ourts assess prejudice with the recognition that California’s arbitration statutes 
reflect “ ‘a strong public policy in favor of arbitration as a speedy and relatively 
inexpensive means of dispute resolution’ ” and are intended “ ‘to encourage 
persons who wish to avoid delays incident to a civil action to obtain an 
adjustment of their differences by a tribunal of their own choosing.’ ” 
[Citation.]  Prejudice typically is found only where the petitioning party’s conduct 
has substantially undermined this important public policy or substantially impaired 
the other side’s ability to take advantage of the benefits and efficiencies of 
arbitration. 

(St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1204.) 

 “Courts will not find prejudice where the party opposing arbitration shows only that it 

incurred court costs and legal expenses.” (St. Agnes Medical Center v. PacifiCare of 

California (2003) 31 Cal.4th 1187, 1203.)   Here, the evidence shows Defendant participated in 

discovery, propounding a set of requests for admissions, form interrogatories and deposing 

Plaintiff.  However, there is no showing that Plaintiff has been deprived of the advantages of 

arbitration.  Defendant argues this discovery is permitted under the AAA discovery rules.  “There 

is no evidence plaintiff provided any strategic information or any information he would not be 

required to provide in arbitration.”  (Khalatian v. Prime Time Shuttle, Inc. (2015) 237 Cal.App.4th 

651, 662.) “Prejudice sufficient for waiver will be found where instead of seeking to compel 

arbitration, a party proceeds with extensive discovery that is unavailable in arbitration 

proceedings.” (Hoover v. American Income Life Ins. Co. (2012) 206 Cal.App.4th 1193, 1205, 

(emphasis added).) 

 There is no trial date set and no other depositions have been taken. Participation in 

litigation itself does not constitute a waiver and any doubts are to be resolved in favor of 

arbitration. For these reasons, the motion to compel is granted.     

 

  

 9.  TIME:  9:00   CASE#: MSC20-00321 
CASE NAME: WEST VS SHIELDS NURSING CENTER 
HEARING ON MOTION TO/FOR REQUEST TO INTERVENE AS A PLAINTIFF 
FILED BY LOWANDA WEST-BROWN 
* TENTATIVE RULING: * 
 
  Nominal Defendant Lowanda West-Brown’s Motion to Intervene is denied without 

prejudice.   

 “The purposes of intervention are to protect the interests of others who may be affected 

by the judgment and to obviate delay and multiplicity of actions. [Citation.] Granting or denying 

leave to intervene is in the discretion of the trial court. [Citations.]  (People ex rel. Rominger v. 
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County of Trinity (1983) 147 Cal.App.3d 655, 660.) “The facts of a particular case ultimately 

must govern the exercise of the court's discretion…”  (Ibid.)  “Specifically, the interest in the 

litigation ‘must be . . . of such a direct and immediate character that the intervener will either 

gain or lose by the direct legal operation and effect of the judgment.’ [Citation.]  (People ex rel. 

Rominger v. County of Trinity (1983) 147 Cal.App.3d 655, 660-661.) 

 The party seeking to intervene must show an interest in the “property or transaction” that 

this subject of the litigation. Here, Ms. West-Brown failed to include a Memorandum of Points 

and Authorities and the Court cannot evaluate the intervenor’s interest or whether the 

intervention will delay the principal suit.   The Court previously continued the hearing on Ms. 

West-Brown’s motion to dismiss, which the Court deemed a motion to intervene.  In continuing 

the hearing, the Court allowed for further briefing.  Ms. West-Brown provided no further briefing.    

  Additionally, “there are procedural requirements that must be followed to be made a 

party to the action by intervention, including not only ‘timely application’ to the court, but the 

fundamental prerequisite that intervention ‘is made by complaint, setting forth the grounds upon 

which the intervention rests, filed by leave of the court and served upon the parties . . . .’ (§ 387, 

subd. (a).)”  (Tokio Marine & Fire Ins. Corp. v. Western Pacific Roofing Corp. (1999) 75 

Cal.App.4th 110, 120.)  CCP § 387 (c) provides: “A nonparty shall petition the court for leave to 

intervene by noticed motion or ex parte application. The petition shall include a copy of the 

proposed complaint in intervention or answer in intervention and set forth the grounds upon 

which intervention rests.”  Ms. West-Brown has not included a copy of the complaint in 

intervention. 

 Plaintiffs have indicated there is a settlement, but there is no pending motion to 

determine the good faith settlement.  The Court will not rule on the good faith settlement until 

this intervention matter is resolved.  To that end, if Ms. West-Brown wishes to continue her 

efforts to intervene,  a properly noticed motion compliant with CCP § 387, including Memo of 

Points and Authorities and accompanying Complaint in Intervention, shall be filed and served on 

before September 17, 2021.  At that point, the parties so served are permitted to "move, demur, 

or otherwise plead" to the complaint in intervention within 30 days after service to address the 

issue of whether Ms. West-Brown’s claims are time-barred. 

 

  

10.  TIME:  9:00   CASE#: MSC20-01075 
CASE NAME: TRACY STARK VS AMERICAN HONDA 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE W/DEPOSITION SUBPOENA 
FILED BY AMERICAN HONDA FINANCE CORP, NICK CAVALLO 
* TENTATIVE RULING: * 
 
Unopposed motion to compel Dr. Shen to comply with the deposition subpoena for business 
records is granted. Dr. Shen is ordered to comply with defendant’s January 13, 2021 subpoena 
no later than September 1, 2021. 
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11.  TIME:  9:00   CASE#: MSC20-01665 
CASE NAME: FENNER VS TOLL BROTHERS, INC., 
HEARING ON MOTION TO/FOR MTN TO DENY DEFT'S MTN TO COMPEL 
ARBITRATION FILED BY JEROLD FENNER 
* TENTATIVE RULING: * 
 
Continued to September 22, 2021. 

  

12.  TIME:  9:00   CASE#: MSC20-01665 
CASE NAME: FENNER VS TOLL BROTHERS, INC., 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY TOLL 
BROTHERS, INC., TOLL BROTHERS REAL ESTATE, INC., SHAPELL 
* TENTATIVE RULING: * 
 
See Line 12. 

  

13.  TIME:  9:00   CASE#: MSC20-02261 
CASE NAME: REPUBLIC INDEMNITY VS CUTTING 
HEARING ON DEMURRER TO COMPLAINT of REPUBLIC INDEMNITY COMPANY 
OF AMERICA FILED BY MICHAEL SEALS, ALL CUSTOM MOBILE GENERAL 
* TENTATIVE RULING: * 
 

 Defendants Michael Seals and All Custom Mobile’s demurrer to the Complaint is 

sustained with leave to amend. 

Background 

 Defendant Michael Seals and All Custom Mobile General Contractors are former tenants 

of 999 West Cutting Blvd, Unit #14 in Richmond.  While tenants, Defendants allegedly made 

some unauthorized modifications to the unit. Defendants’ lease was involuntarily terminated and 

they vacated the premises about a month prior to October 21, 2019. Defendant Cutting Edge 

Property owned, operated, and controlled the property.   

 Ronald Scott was an employee of Brinckerhoff & Knez, Inc. dba HL Commercial Real 

Estate.  Scott was in Unit 14 performing his duties as the Property Manager Assistant, when he 

fell and suffered injuries due to an alleged dangerous condition of the property. He later died 

from his injuries.  His employer was insured for workers’ compensation by Plaintiff Republic 

Indemnity Company of America.    
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 Plaintiff alleges Defendants failed to disclose the conditions and failed to warn of 

dangerous concealed conditions.  Plaintiff filed this action for premises liability and general 

negligence.    

Motion 

 Defendants Michael Seals and All Custom Mobile General Contractors demur to the 

complaint on the ground Plaintiff has not alleged facts sufficient to state a cause of action 

against Defendants.  (CCP § 430.10(e).) The Second Cause of Action for Premises Liability and 

the Fourth Cause of Action for General Negligence are alleged against moving defendants.  

Analysis 

 Defendants maintain they had had been evicted and moved out of the property weeks 

before the injuries occurred.  The complaint alleges Defendants had vacated the property before 

the injury occurred.  Defendants argue that upon terminating the lease, the property owner took 

possession of the unit and the property inside the unit.  Defendants argue that under California 

law, “‘[a] defendant cannot be held liable for the defective or dangerous condition of property 

which it did not own, possess, or control.’ [Citation.]” (Preston v. Goldman (1986) 42 Cal.3d 108, 

119.)  “Preston does not exclude latent defects from its holding.”  (Lorenzen-Hughes v. 

MacElhenny, Levy & Co. (1994) 24 Cal.App.4th 1684, 1688.) 

 As to the negligence action, “It is fundamental that the first requisite in establishing 

negligence is to show the existence of a duty which it is claimed has not been performed. There 

can be no negligence unless there is a duty which has been violated.” (Copfer v. Golden (1955) 

135 Cal.App.2d 623, 634.)  Here, Defendants were no longer tenants of the unit.  Defendants 

owed no duty to Mr. Scott at the time his injury.  

 Plaintiff opposes the motion arguing there is an exception to the rule of non-liability 

stated in Preston v. Goldman (1986) 42 Cal.3d 108. Plaintiff argues the exception is found in 

Restatement 2d of Torts, § 353.  There is an exception for an undisclosed condition known to 

the vendor.  “This general rule has an exception where the seller conceals or fails to disclose to 

his buyer such dangerous condition and this exception is as follows: [para. ] (a) The buyer does 

not know of the condition or the risk involved therein, and, [para. ] (b) The seller knows of the 

conditions and the risk involved therein and has reason to believe that the buyer will not 

discover the condition or realize the risk."  (Preston v. Goldman (1986) 42 Cal.3d 108, 113, fn. 

1.) 

  First, Restatement 2d of Torts, § 353 inapplicable, as Defendants, the ousted tenants, 

were not vendors or sellers of the property.  Moreover, they were not in possession or control of 

the property.  Plaintiff has not alleged any facts to show liability on the theory of premises 

liability. 

 As to duty under the negligence cause of action, Defendant has alleged fact to show the 

former tenants, involuntarily ousted nearly a month earlier, owed the new tenants a duty of care.  
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Plaintiff has not allege facts showing Defendants, under the circumstances, were required to 

return the premises to the condition when leased.    

 The Court in Preston explained the rational for the general rule of nonliability:  “one who 

has transferred ownership and control is no longer held liable because (1) he no longer 

has control and thus may not enter the property to cure any deficiency, and (2) he cannot 

control the entry of persons onto the property or provide safeguards for them…  Thus, the 

"active or passive" role of the former owner vis-a-vis creation of the injury-causing condition was 

irrelevant to the question of liability. (See Longfellow v. County of San Luis Obispo (1983) 144 

Cal.App.3d 379, 384 [192 Cal.Rptr. 580] [landowners may be liable for nuisances created by 

former owners which they have failed to abate; no liability for former owners].) (Preston v. 

Goldman (1986) 42 Cal.3d 108, 114.)   

 “According to the Preston court, ‘ownership and control [is] a fundamental 

requirement for ascribing liability.’ (italics added.) Preston therefore views possession and 

control as an indispensable requirement on which to predicate liability. The exception are those 

cases which involve true commercial developers, or which meet all the requirements of 

the Restatement Second of Torts section 353.” (Lorenzen-Hughes v. MacElhenny, Levy & 

Co. (1994) 24 Cal.App.4th 1684, 1688.) 

 Here, the facts show Defendants had no possession or control over the premises.  

Plaintiff has not alleged facts showing Defendant had a right to re-enter and modify the 

premises to alleviate the dangerous condition.  Nor has Plaintiff alleged facts showing an 

exception under section 353 of Rest. 2nd of Torts. The demurrer is sustained with leave to 

amend. 

  

14.  TIME:  9:00   CASE#: MSC21-00621 
CASE NAME: CREER VS TRANSMONTAIGNE OPERAT 
HEARING ON APPLICATION FOR PRO HAC VICE ( COLIN L. BARNACLE) 
* TENTATIVE RULING: * 
 
The pro hac vice application of attorney Colin Barnacle is approved. The court will sign the order 
provided. 
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15.  TIME:  9:00   CASE#: MSC21-00621 
CASE NAME: CREER VS TRANSMONTAIGNE OPERAT 
HEARING ON DEMURRER TO COMPLAINT of CREER FILED BY 
TRANSMONTAIGNE OPERATING GP LLC 
* TENTATIVE RULING: * 
 
The demurrer became moot with the filing of the first amended complaint. 

  

16.  TIME:  9:00   CASE#: MSC21-00625 
CASE NAME: K2 DISTRIBUTION COMPANY VS WAL 
HEARING ON DEMURRER TO COMPLAINT of K2 DISTRIBUTION COMPANY, LP, 
FILED BY WALMART, 
* TENTATIVE RULING: * 
 
Moot. See Line 19. 

  

17.  TIME:  9:00   CASE#: MSC21-00625 
CASE NAME: K2 DISTRIBUTION COMPANY VS WAL 
HEARING ON APPLICATION PRO HAC VICE OF DREW G.A. PEEL ( FILED BY 
K2 DISTRIBUTION COMPANY, LP.) 
* TENTATIVE RULING: * 
 
The pro hac vice application of attorney Peel is approved. 

  

18.  TIME:  9:00   CASE#: MSC21-00625 
CASE NAME: K2 DISTRIBUTION COMPANY VS WAL 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FILED BY 
WALMART, 
* TENTATIVE RULING: * 
 
 Moot. See Line 19. 
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19.  TIME:  9:00   CASE#: MSC21-00625 
CASE NAME: K2 DISTRIBUTION COMPANY VS WAL 
HEARING ON MOTION TO/FOR DISMISS FOR FORUM NON CONVENIENS FILED 
BY WALMART, 
* TENTATIVE RULING: * 
 
Defendant Walmart, Inc. (“Defendant” or “Walmart”)’s motion to dismiss or stay action on forum 

non conveniens grounds, pursuant to California Code of Civil Procedure §§ 410.30(a) and 

418.10(a), is granted, and the action is dismissed in California in its entirety. Plaintiff K2 

Distribution Company, LP (“Plaintiff” or “K2 Distribution”)’s claims are subject to a mandatory, 

enforceable and reasonable forum selection clause, establishing the state and federal courts of 

the counties of Benton and Washington, Arkansas as the jurisdiction for these claims. 

Request for Judicial Notice 

Walmart requests Judicial Notice of the Walmart Realty Supplier Agreement (“Supplier 

Agreement”) between Walmart and Plaintiff’s affiliate, K2-PS. (See Walmart’s RJN; see also 

Capshaw Decl. at ¶ 4, Ex. D.) Walmart argues that the Supplier Agreement may be judicially 

noticed and considered by the Court because Plaintiff “expressly described, quoted, and relied 

on the Supplier Agreement throughout the Complaint but failed to attach a copy.” (Walmart RJN 

at 2:9-10.) Walmart further argues that Judicial Notice of the Supplier Agreement is proper 

under Evidence Code § 452(h). (See id. at 2:12-15 [citing Scott v. JPMorgan Chase Bank, N.A. 

(2013) 214 Cal.App.4th 743, 754].) 

In opposition, K2 Distribution argues that Walmart mischaracterizes its Complaint and that 

“disputed agreements are not subject to judicial notice.” (Objection at 2:23.) Plaintiff relies on 

Freemont Indem. Co. v. Fremont Gen. Corp. (2007) 148 Cal.App.4th 97 (“Fremont”) and Gould 

v. Maryland Sound Indus. Inc. (1995) 31 Cal.App.4th 1137 (“Gould”). Plaintiff’s authority is inapt; 

both Freemont and Gould were appeals from trial court orders sustaining demurrers. In 

Fremont, the court held that “[a] court ruling on a demurrer … cannot take judicial notice of the 

proper interpretation of a document submitted in support of the demurrer.” (Fremont at p. 115.) 

And in Gould, the fact that a contract existed between the parties was subject to dispute; the 

court held that the sufficiency of the plaintiff’s complaint must be tested without reference to the 

purported contract. (Gould at p. 1146.) 

The Complaint does refer to the Supplier Agreement. (See Complaint at ¶¶ 47-51, 55, 198, 200, 

212, 213.) The Complaint alleges that “Walmart forwarded and asked K2-PS to immediately 

sign and return a boilerplate document entitled ‘WALMART REALTY SUPPLIER 

AGREEMENT’” (id. at ¶ 47) that it thereafter refers to as “the WRS Agreement.” The Complaint 

then spends several paragraphs detailing the WRS Agreement. (Id. at ¶¶ 49-51.)  

Here, the fact that a contract exists between Walmart and K2-PS is not in dispute. Plaintiff does 

not contend that the Exhibit attached to the Capshaw declaration is fraudulent or that it was not 

executed by K2-PS. Plaintiff does not deny that the Supplier Agreement is executed between 

Walmart and K2-PS and, in fact, alleges in the Complaint that K2-PS signed the Agreement 

(see Complaint at ¶ 47). Plaintiff’s actual dispute is not with the contents of the document that 
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Walmart offered in support of its motion, but rather with the legal effect and proper interpretation 

of that document. 

The Court may take judicial notice of the Supplier Agreement. And it may consider it in ruling on 

Walmart’s motion to dismiss for forum non conveniens. 

Walmart’s Request for Judicial Notice of the Supplier Agreement and the Certificates of No 

Record provided by the California Secretary of State is granted. (Evid. Code §§ 452, 453.) 

The Court rules on K2 Distribution’s Request for Judicial Notice as follows: Judicial notice of 

exhibits 1 through 3 is granted. (Evid. Code §§ 452, 453.) Judicial notice of exhibits 4 through 6 

is denied. Unpublished decisional authority from this court and from Orange County Superior 

Court is not the proper subject of judicial notice. (See City of Bakersfield v. West Park Home 

Owners Assn. & Friends (2016) 4 Cal.App.5th 1199, 1210 [“trial court orders hold no 

precedential value. [Citation.] Accordingly, we will neither rely upon, nor take judicial notice of, 

these orders.”].) 

General Background Facts 

Plaintiff alleges that it provided Defendant with significant amount of hand-sanitizing solution 

pursuant to a comprehensive program known as the Universal Dispenser Program. (Complaint 

at ¶¶ 1, 2.) Plaintiff alleges that pursuant to the Universal Dispenser Program it “procured, 

imported, assembled, delivered, and installed in thousands of Walmart and Sam’s Club stores 

throughout the United States (the ‘Stores’) approximately 44,000 specially-manufactured, 

touchless hand sanitizer dispensers,” “developed a custom hand sanitizer formulation for the 

Universal Dispenser Program,” “manufactur[ed] and deliver[ed] hundreds of thousands of 

gallons of this custom hand sanitizer to Walmart through a third-party distributor,” and “engaged 

and paid a third party to assemble, install, service, maintain, repair, replace, and re-fill the 

dispensers in the Stores continuously.” (Id. at ¶ 4.) 

Plaintiff alleges that it relied on “Walmart’s written and oral commitments and agreements 

relating to the Universal Dispenser Program” and that Walmart committed to several specific 

terms including: exclusive use of K2 Distributions hand sanitizer in the dispensers supplied by 

K2 Distribution, an initial purchase of 928,080 gallons of hand sanitizer with weekly purchases of 

not less than 60,000 gallons to follow, and at a fixed price for one year of approximately $50.25 

per gallon of hand sanitizer plus freight, subject only to quarterly commodity and component 

price reviews (and which would include not only 52,000 dispensers plus safety stock but also 

the ongoing services of a third-party to maintain them). (Complaint at ¶ 5.) 

Plaintiff alleges that Defendant repudiated its commitments and agreements, declaring that it 

had no obligation to purchase hand sanitizer from Plaintiff and refusing to pay for the 

approximately 44,000 dispensers that were actually installed in the Stores. (Complaint at ¶ 6.) 

Legal Standard 

In accordance with California Code of Civil Procedure § 418.10(a)(2), a defendant may serve 

and file a notice of motion “to stay or dismiss [an] action on the ground of inconvenient forum.” 
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(CCP § 418.10(a)(2).) Upon such a motion, if in the interest of substantial justice, a court finds 

that an action should be heard in a forum outside California, the court shall dismiss or stay the 

action in whole or in part and on any conditions that may be just. (See CCP § 410.30(a).) In this 

matter, Defendant has moved to dismiss or stay on the basis of forum non conveniens, relying 

on a forum selection clause that designates the state and federal courts of the counties of 

Benton and Washington, Arkansas as the jurisdiction for any litigation arising under the 

agreement between K2-PS and Walmart.  

Analysis 

“The enforceability of a forum selection clause is properly raised by a motion to stay or dismiss 

under California Code of Civil Procedure section 410.30, as it is a request to the court to decline 

jurisdiction.” (Smith, Valentino & Smith, Inc. v. Superior Court (1976) 17 Cal.3d 491, 494.) 

Before the Court addresses the forum selection clause in this case, it must address the issue of 

whether it may be enforced against the Plaintiff, a non-signatory to the Supplier Agreement. 

Walmart argues that “Plaintiff’s claims are so closely related to the Supplier Agreement that its 

forum selection clause must be enforced against Plaintiff.” (Mot. at 13:16-17.) Walmart argues, 

relying on Lu v. Dryclean-U.S.A. of California, Inc. (1992) 11 Cal. App. 4th 1490, that forum 

selection clauses can be enforced against non-signatories if the claims are “closely related to 

the contractual relationship.” (Mot. at 13:17-19.) “The key to the closely related test is whether 

the nonsignatories were close to the contractual relationship, not whether they were close to the 

third party signatory.” (Bugna v. Fike (2000) 80 Cal.App.4th 229, 235.) “For [Defendant] to 

demonstrate that it was ‘so closely related to the contractual relationship’ that it is entitled to 

enforce the forum selection clause, it must show by specific conduct or express agreement that 

(1) [a party] agreed to be bound by the terms of the [] agreement, (2) the contracting parties 

intended [the non-signatory] to benefit from the [] agreement, or (3) there was sufficient 

evidence of a defined and intertwining business relationship with a contracting party.” (Id. at 233 

[citing Bancomer, S.A. v. Superior Court (1996) 44 Cal.App.4th 1450, 1461].) 

Plaintiff argues that Walmart fails to meet its burden to show Plaintiff should be bound by the 

forum selection clause because there is no evidence Plaintiff agreed to be bound by the 

Supplier Agreement, because Plaintiff did not exist at the time the Supplier Agreement was 

executed and because Plaintiff is not owned by, nor is it a subsidiary of, K2 Pure Solutions. 

(Opp. at 4:21-5:9.) Plaintiff relies on Berclain America, Latina, S.A. de C.V. v. Baan Company, 

N.V. (1999) 74 Cal.App.4th 401, 405-409 as well as Bancomer, supra.  

Berclain is distinguishable. There, the court held that there was no basis for the defendant to 

assert the forum selection clause simply because it now owned the company that was a party to 

the contract inasmuch as a corporate entity generally does not assume the rights, duties and 

benefits of another entity which it acquires in a stock purchase. (Id. at p. 407.) “[I]n order to 

demonstrate that it was so closely related to the BAL/Berclain contractual relationship as to be 

entitled to enforce the forum selection clause, Baan must show that it agreed to be bound by the 

terms of the agreement . . . or that it had a ‘defined and intertwining business relationship’ with 

Berclain, [e.g.,] where the nonsigning defendant was alleged to be the alter ego of the signing 
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defendant, and was shown to have participated directly in fraudulently inducing the plaintiffs to 

enter into the agreement at its inception.” (Id. at pp. 407-408.)  

Here, there is evidence of intertwining between K2-PS and Plaintiff. Specifically, Plaintiff alleges 

in its Complaint that “K2 Distribution and K2-PS share certain common offices, employees, and 

independent contractors” (although it also alleges that “they are separate partnerships with 

separate accounts, books, and records” that were “formed at different times.”) (Complaint at 

¶ 9.) The Complaint further alleges that “[b]ecause the business of manufacturing and supplying 

hand sanitizer on a long-term basis was not within the core corporate mission and focus of K2-

PS … K2 Distribution was formed and capitalized on or about May 1, 2020.” (Id. at ¶ 69.) That 

K2 Distribution was formed for the purpose of fulfilling K2-PS’s obligations under the Supplier 

Agreement is evidence “of a defined and intertwining business relationship with a contracting 

party.” (Bugna, supra, at p. 233.) Furthermore, the Complaint itself alleges that “K2-PS had 

delegated responsibility to K2 Distribution for producing and supplying hand sanitizer pursuant 

to the Associates Program.” (Complaint at ¶ 62.) K2-PS executed the Supplier Agreement in 

connection with the Associates Program. (Complaint at ¶¶ 47, 48; see also Berkshire Decl. at 

¶¶ 2-5.)  

Because the Court concludes that Plaintiff is subject to the forum selection clause of the 

Supplier Agreement, it turns to the analysis of the clause itself. 

The analysis of a motion to dismiss or stay on grounds of inconvenient forum, in the instance of 

a forum selection clause, depends on whether the clause is “mandatory” or “permissive.” (See 

Animal Film, Inc. v. D.E.J. Productions Inc. (2011) 193 Cal.App.4th 466, 472.) A mandatory 

forum selection clause is presumably enforceable unless the non-moving party shows 

enforcement would be unreasonable; however, where a clause is merely permissive, the 

traditional forum non conveniens analysis is applied, and the clause is treated only as one factor 

in balancing the private and public interests of the competing forums, with the burden on the 

moving party. (Id.) A mandatory forum selection clause uses language that establishes the 

selected forum as the exclusive forum for any and all disputes, whereas permissive clauses only 

provide that the parties agree to submit to a jurisdiction but do not bind them to that forum 

exclusively. (Id.) 

“...[F]orum selection clauses which give a court jurisdiction without clearly making that 

jurisdiction exclusive are permissive rather than mandatory.” (Berg v. MTC Electronics Techs. 

Co. (1996) 61 Cal.App.4th 349, 360 [citing Hunt Wesson Foods, Inc. v. Supreme Oil Co (1987) 

817 F.2d 75, 77-78]; see also Kachal, Inc. v. Menzie (1990) 738 F.Supp. 371, 373-

74. (Mandatory forum selection clauses contain language such as “exclusive” or “only”).) While 

terms such as “only” and “exclusive” are helpful in constructing a mandatory forum selection 

clause, they are not required. (See Intershop Communications AG v. Superior Court (2002) 104 

Cal.App.4th 191, 197 (deeming mandatory a forum selection clause stating, “[t]he parties elect 

Hamburg to be the place of jurisdiction to the extent permitted by the applicable laws” even 

though the language contained therein was not as “emphatic as the language in other cases 

with mandatory clauses”).)  
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Here, the forum selection clause (which also includes a choice of law provision) states that: 

This Agreement, any and all Orders, and any and all disputes arising thereunder 

or relating thereto, whether sounding in contract or tort, shall be governed by and 

construed in accordance with the laws of the State of Arkansas without regard to 

the internal law of Arkansas regarding conflicts of law, and the federal and/or 

state courts of the counties of Benton and Washington, Arkansas shall have 

exclusive jurisdiction over any actions or suits relating thereto. … Any legal action 

brought by Supplier against Purchaser with respect to this Agreement or any 

Orders shall be filed in one of the above referenced jurisdictions within two (2) 

years after the cause of action arises or it shall be deemed forever waived. 

As in Intershop, the forum selection clause here provides for the federal and/or state courts of 

Arkansas as the jurisdiction for any litigation. (See id.) Unlike permissive forum selection 

clauses, the clause at issue does not merely provide that the parties agree to submit to 

Arkansas jurisdiction. (See Animal Film, LLC v. D.E.J. Productions, Inc. (2011) 193 Cal.App.4th 

466, 470 [permissive forum selection clause provided, “the parties hereto submit and consent to 

the jurisdiction...”]; see also Berg v. MTC Electronics Techs. Co. (1996) 61 Cal.App.4th 349, 359 

[“If... a clause merely provides for submission to jurisdiction, and does not expressly mandate 

litigation exclusively in a particular forum, the normal forum non conveniens analysis applies.”].) 

The clause at issue here provides that Arkansas is “exclusive jurisdiction” for “any actions or 

suits” and therefore, is sufficiently exclusive to be deemed mandatory. As a consequence, a 

substantial burden is on the Plaintiff to show enforcement of that forum would be unreasonable. 

(See Lu v. Dryclean-U.S.A. of California, Inc. (1992) 11 Cal.App.4th 1490, 1493 [“...both the 

United States Supreme Court and the California Supreme Court have placed a heavy burden on 

a plaintiff seeking to defeat [a forum selection clause], requiring it to demonstrate that 

enforcement of the clause would be unreasonable under the circumstances of the case.”].) 

Plaintiff’s arguments in Opposition to the Motion to Dismiss are primarily directed at the 

traditional forum non conveniens factors. However, because the forum selection clause here 

mandates litigation exclusively in Arkansas, the traditional forum non conveniens analysis is 

inapplicable. In its Opposition to Defendant’s Request for Judicial Notice, however, Plaintiff does 

make an unconscionability argument. (See Opp. to Walmart’s RJN at ¶ 17 [“the [Supplier 

Agreement” is both procedurally and substantively unconscionable. It was never negotiated, 

reviewed by an attorney, or drafted by K2 Distribution (which did not even exist when the 

[Supplier Agreement] was signed)[.]”) With respect to procedural unconscionability, a contract 

presented on a “take-it-or-leave-it” basis, without more, does not create a contract of adhesion. 

(See Furda v. Superior Court (1984) 161 Cal.App.3d 418, 422; see also Cal-State Business 

Products & Services, Inc. v. Ricoh (1984) 12 Cal.App.4th 1666, 1683 [“a party which has 

contracted away its right to choose its home forum...has presumably done so because the value 

it receives from the negotiated deal is worth the chance the party may be required to litigate 

disputes elsewhere.”].) K2-PS was on notice and accepted the forum selection clause as the 

provision appeared in its Agreement with Defendant. K2-PS had the opportunity to reject the 

Supplier Agreement in its entirety yet chose not to do so. (See Korman v. Princess Cruises 

(2019) 32 Cal.App.5th 206, 217-18.) The clause, therefore, is not procedurally unconscionable.  
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Plaintiff has also not demonstrated substantive unconscionability. Plaintiff’s entire substantive 

unconscionability argument is directed towards the terms of the Supplier Agreement as a whole, 

not any alleged substantive unconscionability of the forum selection clause specifically. (See 

Opp. to Walmart’s RJN at ¶¶ 15, 16, 18-20.) 

Plaintiff also challenges the mandatory forum selection clause on the grounds that its scope 

does not cover all of Plaintiff’s claims. Plaintiff asserts that “the supply of UDP Sanitizer, 

dispensers, and associated services is not based on and does not arise out of ‘any written or 

electronic purchase order issues’ by Walmart to K2 Distribution” (Opp. to Walmart’s RJN at 

6:14-16 [emphasis omitted]) and, as a consequence, is outside the Supplier Agreement. 

However, in the absence of limiting or qualifying language, forum selection clauses encompass 

all causes of action arising from or relating to an agreement, regardless of how those claims are 

characterized. (See Olinick v. BMG Entertainment (2006) 138 Cal.App.4th 1286, 1300-01.) The 

forum selection clause at issue is broad, providing that Arkansas is the jurisdiction for “[a]ny 

legal action brought by Supplier against Purchaser with respect to this Agreement or any 

Orders[.]” It logically follows that the forum selection clause, “encompasses all causes of 

action arising from or related to [the] agreement, regardless of how they are characterized.” (Id. 

at 1300-01 [quoting Nedlloyd Lines B.V. v. Superior Court (1992) 3 Cal.4th 459, 470]; see also 

Cal-State Business Products & Services, Inc. v. Ricoh (1993) 12 Cal.App.4th 1666, 1677 

(holding forum selection clause using language “under this agreement” encompassed not only 

contract claims, but also fraud and negligent misrepresentation claims).) Even though all of 

Plaintiff’s claims are not by nature, contractual, they are all related to the Supplier Agreement 

between K2-PS and Defendant.  

The choice of the counties of Benton and Washington, Arkansas has a “rational basis in light of 

the facts underlying the transaction.” (CQL Original Products, Inc. v. National Hockey League 

Players' Assn. (1995) 39 Cal.App.4th 1347, 1354.) Arkansas is logically connected to Defendant 

and its engagement with Plaintiff. Walmart’s corporate headquarters are located in Bentonville, 

Arkansas, Walmart signed the Supplier Agreement in Arkansas, and Walmart’s representatives 

interacting with K2-PS and K2 Distribution were in Arkansas. (Capshaw Decl. at ¶ 12; see 

Smith, Valentino & Smith v. Superior Court (1976) 17 Cal.3d 491, 494-95 [it is reasonable to 

require actions to be filed exclusively where a company’s headquarters are located]; see also 

Cal-State Business Products & Services, Inc. v. Ricoh (1993) 12 Cal.App.4th 1666, 1680 [it is 

not irrational for a company conducting business in multiple jurisdictions to require adjudication 

of dispute in one forum so long as that forum is rationally selected].) Plaintiff fails to meet the 

substantial burden of showing enforcement of the forum selection clause is unreasonable.  

Evidentiary Objections 

K2 Distribution’s Objections to the Declaration of April Berkshire: 

1. Overruled.  

2. Overruled.  

3. Overruled. 

4. Overruled. 
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K2 Distribution’s Objections to the Declaration of Harold Capshaw: 

1. Overruled.  

2. Overruled. 

3. Overruled. 

4. Overruled. 

5. Overruled. 

6. Overruled. 

7. Overruled. 

8. Sustained. (Evid. Code § 1523.) 

9. Sustained. (Evid. Code § 702.) 

10. Overruled. 

11. Sustained. 

Walmart’s Objections to the Declaration of Michael Cordova: 

1. Overruled. 

2. Sustained. (Evid. Code § 702(a).) 

3. Sustained. (Evid. Code § 800.)  

4. Sustained. (Evid. Code §§ 403, 702(a), 1200.) 

5. Overruled. 

6. Sustained. (Evid. Code § 1523.) 

7. Sustained. (Evid. Code § 1200.) 

8. Sustained. (Evid. Code § 1200.) 

9. Sustained. (Evid. Code § 800.)  

10. Sustained-in-part as to “On or about December 1, 2020” through “and to its 

specifications” (Evid. Code § 800), otherwise overruled. 

  

20.  TIME:  9:00   CASE#: MSC21-00811 
CASE NAME: SAN FRANCISCO FCU VS FIELDING 
HEARING ON MOTION TO/FOR STRIKE COMPLAINT FILED BY RODNEY 
FIELDING 
* TENTATIVE RULING: * 
 
          The anti-SLAPP motion to strike filed by defendant Rodney Fielding is granted. Fielding’s 
Facebook post is speech activity covered by the anti-SLAPP statute and plaintiff San Francisco 
Federal Credit Union has not met its evidentiary burden to show a probability of prevailing, as 
described below.  

Background  

Defendant Rodney Fielding, a certified infection control officer and licensed paramedic, 
was employed by plaintiff, San Francisco Federal Credit Union, since November 2017 as an 
Information Security Engineer. (Fielding Decl., ¶1.) In that capacity, he developed a Disaster 
Recovery and Pandemic Plan that was approved by the CEO. (Id., ¶2.) When the March 2020 
Covid-19 related shutdown orders went into effect, plaintiff opted not to implement the plan. (Id., 
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¶3.) Plaintiff, an essential business, continued requiring employees to come into the office. (Id., 
¶4.) Employees at the credit union were concerned that protection measures implemented by 
the plaintiff were insufficient. Fielding states he was exposed to Covid while employed, but was 
not initially allowed to take paid time off. (Id., ¶5.) His employment was terminated in July 2020. 

On March 25, 2021, while no longer working for plaintiff, Fielding posted on his 
Facebook page a photograph of a poster board. The poster board showed the following 
handwritten statement: "If there's one thing here, that is always dependable, it's that your lives 
are always EXPENDABLE." The poster board depicted a drawing of plaintiff’s Chief Executive 
Officer next to the words, "Covid Who? Warn the staff? That 3 employees tested positive. NAH" 
and "I'm not paying for it!" The Facebook post was accompanied by the following caption/text: 

"I received this video/photo from an unknown source which took place at a former 
employer of mine today. Recently, 3 more employees have tested positive for 
COVID-19 and they have done nothing about it. Sadly this is not the first time this 
has happened there either. The CEO of the organization refuses to take 
appropriate precautions to protect the employees and members. When the 
pandemic started, he refused to implement the Pandemic plan that I wrote (and 
he approved) just the year prior. His reason? "I don't want to scare the 
employees".  

Furthermore, employees were required to come into the office even though we 
have remote capabilities. He did send a few employees home for about 2 months 
then forced them to either return to work or use up their PTO during the height of 
the pandemic and against state and city public health orders. Other infections at 
the branches went unreported and un treated - putting more employees and 
members at risk.  

Recently, inquiries from the SF Department of Public Health have gone 
unanswered by the CEO and he continues to act as if there is nothing wrong. His 
philosophy is that if you don't talk about it then it doesn't exist. This is a man who 
clearly cares more about his own pockets and bonuses than he does about his 
employees that actually do the work. Additionally, when I left, there were just over 
110 employees. Now there are less than 80. This adds more strain and stress on 
the remaining employees with no relief in sight.  

The CEO is also very selective as to what he tells the Board of Directors and 
even gives them false information to keep them at bay. What is it going to take 
for him to do the right thing? God forbid an employee (or their family member) 
dies from COVID-19 because it was brought home from this place. This is one of 
the worst places I have ever worked and one of the worse CEO's I have EVER 
dealt with. [mad emoji]  

(Video Removed to protect the innocent)" 

Jeremiah Mosely (also a defendant here) responded to the post by commenting 
“#FACTS” and generally agreeing with the statements in the post. Both the original post and Mr. 
Mosely’s comments were visible to the public. 

Plaintiff filed this suit against defendants for (1) defamation, (2) trade libel, and (3) 
declaratory and injunctive relief.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   08/18/21 

 
 

- 22 - 

After filing his answer, Fielding filed this motion to strike the complaint pursuant to Code 
of Civil Procedure, § 425.16. The motion argues that plaintiff’s allegations arise from activity 
within the protections of the anti-SLAPP statute. Fielding also argues that his statements are 
either non-actionable opinion or truth and, as a result, plaintiff cannot show a probability of 
prevailing.  

Plaintiff opposes the motion, submitting declarations from its CEO, Jonathan Oliver, a 
member of the board of directors, Kevin Kone, and Human Resources Manager Consultant, 
Maaike Jacobson.  

Standard 

Anti-SLAPP motions are evaluated through a two-step process. Initially, the moving 
defendant bears the burden of establishing that the challenged allegations or claims “aris[e] 
from” protected activity in which the defendant has engaged. (Park v. Board of Trustees of 
California State University (2017) 2 Cal.5th 1057, 1061, citing Code Civ. Proc. § 425.16(b); see 
also § 425.16(e) [defining protected activity].) As to the analysis under the first prong of the 
statute, the question is what is pled, not what is proven and we accept as true the facts pleaded 
in the complaint. (See Central Valley Hospitalists v. Dignity Health (2018) 19 Cal.App.5th 203, 
217.) In determining whether a cause of action falls within the scope of subdivision (e) (defining 
protected activity), courts must broadly construe the anti-SLAPP statute. (§ 425.16, subd. (a).) 

If the defendant carries its burden to show the statute applies, then the burden shifts and 
plaintiff must then demonstrate its claims have at least “minimal merit.” (Park v. Board of 
Trustees of California State University (2017) 2 Cal.5th 1057, 1061, citing Code Civ. Proc. § 
425.16(b).) A court hearing a motion under section 425.16 cannot weigh the defendant's 
evidence against the plaintiff's affidavits, but must only decide whether the defendant's 
affidavits, as a matter of law, defeat the plaintiff's supporting evidence. (See, e.g., Walker v. 
Kiousis (2001) 93 Cal.App.4th 1432, 1444, citations omitted.) Thus, the court “accepts as true all 
evidence favorable to the plaintiff.” (Ibid.)  

Analysis 

Protected Activity 

Code of Civil Procedure §425.16, subdivision (e)(3) protects statements made in a public 
forum in connection with an issue of public interest. Subdivision (e)(4) protects other conduct in 
furtherance of the constitutional right of free speech in connection with issues of public interest.  

Plaintiff argues only a limited portion of the public is interested in the subject matter of 
Fielding’s post. It cites Du Charme v. International Brotherhood of Electrical Workers (2003) 110 
Cal.App.4th 107, 118. In that case, the First Amendment activity at issue was the publication of 
a labor union local’s reason for removing its business manager. That court held the publication 
did not fall under the protection of the Anti-SLAPP Statute, and such a publication would only be 
protected if it occurred in the context of an ongoing controversy, dispute or discussion, such that 
public participation must be encouraged. (Id. at p. 119.)  

In this case, plaintiff does not argue the credit union only serves a discrete group. Nor 
does it identify the size of the credit union’s membership base. Presumably any person already 
a member and any person who decides to become a member might come onsite to conduct 
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business. Because plaintiff is a business serving the public, and not a local labor organization 
that only serves its members, the Du Charme case is distinguishable.  

Fielding’s Facebook statements are collectively aimed at the issue of containing 
coronavirus spread. While such spread might initially only affect employees, it would later also 
affect their families, members, and anyone coming into contact with these persons. In the 
context of infectious diseases, a safe workplace has repercussions for the public’s health and 
safety. This topic is not one that only interests a portion of the public, but everyone who is at risk 
of infection.  

Broadly construing the statute, Fielding has met his initial burden with regard to showing 
that the complaint arises from protected activity.  

Probability of Prevailing 

First Cause of Action for Defamation 

Having found that the complaint involves protected activity, the burden now shifts to 
plaintiff to show a probability of prevailing on the merits of each of its causes of action. Here, the 
Court considers whether “plaintiff has stated a legally sufficient claim and made a prima facie 
factual showing sufficient to sustain a favorable judgment”. (Baral v. Schnitt (2016) 1 Cal.5th 
376, 385.) The Court “accepts the plaintiff's evidence as true, and evaluates the defendant's 
showing only to determine if it defeats the plaintiff's claim as a matter of law.” (Ibid.)  

The tort of defamation “involves (a) a publication that is (b) false, (c) defamatory, and (d) 
unprivileged, and that (e) has a natural tendency to injure or that causes special damage.” (Taus 
v. Loftus (2007) 40 Cal.4th 683, 720, citations omitted.) The intent necessary to establish the 
tort of defamation depends on whether the statements are defamation per se, whether they 
concern a public figure, and whether the issue is a matter of public concern. (See 1 CACI 1700 
et seq.)  

Scrutinizing the declarations presented by both sides here, plaintiff’s position that the 
Facebook statements were false is not supported. The statements amounting to assertions of 
fact that are provably false do not appear to be directly contradicted. For example, that 30 of the 
plaintiff’s employees were allowed to work remotely (possibly for a limited period of time) does 
not contradict the Facebook statement that employees were required to come into the office 
despite remote capabilities. (Compare Complaint, 4:23-24 with Oliver Decl., ¶16.) Plaintiff 
dedicates much of its evidence to contradicting defendant’s declarations, but the statements 
required to be proven false are those in the Facebook post. 

Even assuming plaintiff’s evidence suffices to indicate falsity of any of defendant’s 
Facebook statements, and that the statements were not subject to any privilege, the falsity 
element is not alone sufficient.  

Because the issue of transmission of Covid-19 is a matter of public concern, as noted 
above, plaintiff must show (at a minimum) that Fielding failed to use reasonable care to 
determine the truth or falsity of the statement(s). (1 CACI 1702.) Plaintiff presents no evidence 
that Fielding failed to use reasonable care to determine the statements' truth or falsity. The 
Facebook post itself re-posted an image of a poster board made by another employee, Ryan 
Alcon, who submits a declaration in support of this motion. Other employees shared defendant’s 
concerns about Covid spread and transparency/dialogue in the workplace. That defendant was 
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not alone in his beliefs, coupled with the bases for his concerns as set forth in his declaration, 
undermines the existence of negligence here.  

Further, some of the statements were not directed at the plaintiff, but rather to the 
plaintiff’s CEO. Neither was specifically named. Plaintiff has failed to discuss or cite any 
authority addressing why the statements about the CEO are defamation as to the corporation. It 
also fails to discuss whether the CEO or corporation are, or are not, public figures.  

Plaintiff has not met its burden under the second prong analysis to show a probability of 
prevailing here.  

Second Cause of Action for Trade Libel 

Trade libel requires a statement made with actual malice, that is, with knowledge it was 
false or with reckless disregard for whether it was true or false. (J-M Manufacturing Co., Inc. v. 
Phillips & Cohen LLP (2016) 247 Cal.App.4th 87, 97, see also 1 CACI 1731.) Plaintiff has not 
separately addressed this cause of action, which fails for the same reasons as described above 
with respect to the first cause of action. 

Third Cause of Action for Declaratory and Injunctive Relief 

In light of the above discussion, plaintiff cannot prevail on its third cause of action.  

 

  

21.  TIME:  9:00   CASE#: MSC21-00837 
CASE NAME: STARR VS FORRISTALL 
HEARING ON DEMURRER TO COMPLAINT of STARR FILED BY BRIDGITTE E. 
FORRISTALL 
* TENTATIVE RULING: * 
 
Unopposed demurrer to the complaint is sustained with leave to amend. Plaintiff shall file an 
amended complaint by September 1, 2021. 

  

22.  TIME:  9:00   CASE#: MSC21-01017 

CASE NAME: ISABEL NAVARETTE  VS RICHARD W 

HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FILED BY 

RICHARD WEIMING LAU, SYLVIA D LAU 

* TENTATIVE RULING: * 

 

Before the Court is a motion to strike punitive damages allegations from Plaintiff's Complaint. 

For the reasons set forth, the motion is granted; the following allegations of the Complaint shall 

be stricken: (1) allegations in paragraph 19 of "carelessly, recklessly, wantonly"; (2) the 

allegations of paragraph 32 of "wanton disregard for the safety of others"; (3) the "Exemplary 

Damages Allegations" of paragraphs 42 through 48 in their entirety; and (4) paragraph B of the 

Prayer for Relief in its entirety.  
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This ruling is made without prejudice to Plaintiff subsequently moving for leave to amend to 

reassert a demand for punitive damages if Plaintiff can demonstrate she can allege facts 

sufficient to support such relief under the standards of Civil Code § 3294 and applicable case 

law. 

Factual Background 

Plaintiff Ms. Navarette alleges she was in a motor vehicle accident in which her vehicle was 

struck by a vehicle driven by defendant Richard Weiming Lau and owned by defendant Sylvia 

Lau. (Compl. ¶¶ 11, 18.) She alleges that when his vehicle struck her car, Mr. Lau was traveling 

on Highway 580 at 60 miles an hour and made no attempt to reduce his speed despite traffic 

slowing in front of him. (Compl. ¶¶ 11, 13, 14.) Mr. Lau indicates he had fallen asleep at the 

wheel for approximately 4 seconds when the accident occurred. (Compl. ¶ 13.) 

Plaintiff alleges causes of action for negligence and negligence per se against Mr. Lau, and for 

negligent entrustment and liability of a motor vehicle owner against defendant Ms. Lau. The 

Complaint also sets forth "Exemplary Damages Allegations" in paragraphs 42 through 48. 

Legal Standards Applicable to Motion to Strike and Pleading Requirements for A Punitive 

Damages Claim 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of 

a pleading "not drawn . . . in conformity with the laws of this state." (CCP § 436(a) and (b).)  

Under Civil Code § 3294, punitive damages may be awarded in "an action for the breach of an 

obligation not arising from contract" where Plaintiff proves the "defendant has been guilty of 

oppression, fraud, or malice." (Civ, Code § 3294(a).) "Oppression" is defined as "despicable 

conduct that subjects a person to cruel and unjust hardship in conscious disregard of that 

person’s rights." (Civ. Code § 3294(c)(2).) "Malice" is defined as conduct "intended by the 

defendant to cause injury to the plaintiff or despicable conduct which is carried on by the 

defendant with a willful and conscious disregard of the rights or safety of others." (Civ. Code § 

3294(c)(1).)  

Civil Code § 3294 was amended in 1987 to add the requirement that conduct be "despicable" to 

support an award of punitive damages based on malice or oppression. (See Lackner v. North 

(2006) 135 Cal.App.4th 1188, 1211; Stats.1987, c. 1498, § 5, p. 5780.) The California Supreme 

Court explained: 

[T]he statute's reference to "despicable" conduct seems to 

represent a new substantive limitation on punitive damage 

awards. Used in its ordinary sense, the adjective "despicable" is a 

powerful term that refers to circumstances that are "base," "vile," 

or "contemptible." (4 Oxford English Dict. (2d ed. 1989) p. 529.) 

As amended to include this word, the statute plainly indicates 

that absent an intent to injure the plaintiff, "malice" requires 

more than a "willful and conscious" disregard of the 
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plaintiffs' interests. The additional component of "despicable 

conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725 [emphasis added].) (See also 

Lackner v. North, supra, 135 Cal.App.4th at 1209 ["The adjective 'despicable' connotes conduct 

that is '…so vile, base, contemptible, miserable, wretched or loathsome that it would be looked 

down upon and despised by ordinary decent people.' [Citations, internal quotations omitted.]"].)  

A motion to strike is properly granted when a complaint fails to allege facts to state a prima facie 

claim for punitive damages under the standards of the statute. (Turman v. Turning Point of Cent. 

California, Inc. (2010) 191 Cal.App.4th 53, 63.) Alleging an intentional tort alone is not enough to 

support a claim for punitive damages: "Not only must there be circumstances of oppression, 

fraud or malice, but facts must be alleged in the pleading to support such a claim." (Grieves v. 

Superior Court (1984) 157 Cal.App.3d 159, 166 [emphasis added; citing G. D. Searle & Co. v. 

Superior Court (1975) 49 Cal.App.3d 22, 29].)  Conclusory allegations parroting the language of 

the statute are not enough for a punitive damages claim to survive a motion to strike. (Blegen v. 

Superior Court (1981) 125 Cal.App.3d 959, 963 ["Pleading in the language of the statute is 

acceptable provided that sufficient facts are pleaded to support the allegations. [Citation 

omitted; emphasis added.] The terms themselves are conclusory, however."].)  

Analysis 

Plaintiff's claims against Mr. Lau are based on negligence, not an intentional tort. To state a 

claim for punitive damages in a case involving a nonintentional tort, " 'it is not sufficient to show 

only that the defendant's conduct was negligent, grossly negligent or even reckless.' [Citation 

omitted.]" (Bell v. Sharp Cabrillo Hosp. (1989) 212 Cal.App.3d 1034, 1044 [quoting Flyer's Body 

Shop Profit Sharing Plan v. Ticor Title Ins. Co. (1986) 185 Cal.App.3d 1149, 1155]) (See also 

Kendall Yacht Corp. v. United California Bank (1975) 50 Cal.App.3d 949, 958 ["Mere 

negligence, even gross negligence, is not sufficient to justify such an award" of punitive  

The allegation that Mr. Lau fell asleep at the wheel, which resulted in him not reducing the 

speed of his vehicle and striking Plaintiff's vehicle forcefully, is not enough to support a claim for 

punitive damages as the cases involving drunk drivers illustrate. In the drunk driving cases, 

courts have held allegations of driving while intoxicated alone are not sufficient to support a 

claim for punitive damages. (See Taylor v. Superior Court (1979) 24 Cal. 3d 890, 892-893, 897 

[driving under the influence may constitute malice "if performed under circumstances which 

disclose a conscious disregard of the probable dangerous consequences," citing additional 

circumstances such as prior history of drunk driving accidents or convictions and other facts], 

and Dawes v. Superior Court (1980) 111 Cal.App.3d 82, 89-90 [additional facts regarding 

driving while intoxicated at excessive speed in crowded conditions with risk to pedestrians and 

others distinguished the case from "ordinary" drunk driving], both decided prior to 1987 

amendments to Civil Code § 3294.)  

The allegations of the Complaint in support of the claim for punitive damages do not allege facts 

sufficient to show an intent to cause injury or facts showing "despicable" conduct within the 

meaning ascribed to that term in applicable case law. Plaintiff merely recites the conclusory 
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terms from the statute and the definitions of malice and oppression in Civil Code § 3294. (See 

Compl. ¶ 19 [characterizing Mr. Lau's apparently falling asleep at the wheel when the accident 

happened as acting "carelessly, recklessly, wantonly"], and Compl. ¶¶ 43-48 [alleging no 

additional facts, only characterizations of prior factual allegations as "in conscious disregard for 

the safety of others," "despicable," among other allegations].) These allegations are not enough 

to state a claim for punitive damages. (College Hospital Inc. v. Superior Court, supra, 8 Cal.4th 

at 725; Grieves v. Superior Court, supra, 157 Cal.App.3d at 166; Blegen v. Superior Court, 

supra, 125 Cal.App.3d at 963.)  

  

23.  TIME:  9:00   CASE#: MSN19-2155 
CASE NAME: EMPIRE DUNHILL, LLC VS ICANDY 
HEARING ON DEMURRER TO 1st Amended UD COMPLAINT - UNLTD JURIS of 
EMPIRE DUNHILL, LLC FILED BY SHAREEB NAZ ADAIR 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Shareen Adair to the first amended complaint. For 

the reasons set forth, the hearing on the demurrer is continued to 9:00 a.m. on September 15, 

2021, so that Ms. Adair can meet and confer by telephone or in person with counsel for plaintiff 

Empire Dunhill, LLC as required by Code of Civil Procedure § 430.41(a), and to provide 

additional time for Plaintiff to respond to the demurrer on the merits in light of Ms. Adair's 

untimely service of the demurrer papers. Defendant Ms. Adair shall file with the Court and serve 

on Plaintiff's counsel her declaration regarding her compliance with the meet and confer 

requirement by September 1, 2021.  

 Meet and Confer and Service Requirements 

Before filing a demurrer, Code of Civil Procedure § 430.41(a) requires that the party who intends 

to file the demurrer "meet and confer" with the opposing party either in person or by telephone 

at least five days before filing the demurrer. (Code Civ. Proc. § 430.41(a)(2).) The party 

intending to file the demurrer must inform the other party of the causes of action the demurring 

party objects to and the legal authority supporting the objections. (Code Civ. Proc. § 

430.41(a)(1).)  

The demurrer when filed must be accompanied by a declaration by the demurring party stating 

when and the manner in which the parties met and conferred, and confirming the parties were 

unable to reach agreement to resolve the objections. (Code Civ. Proc. § 430.41(a)(3).) In 

addition, the demurrer and papers filed in support must also be served on the other party at 

least 16 court days prior to the hearing date, a deadline that may be longer if the papers are not 

served personally. (Code Civ. Proc. § 1005(b); Cal. R. Ct. 3.1320.)  

Defendant Ms. Adair failed to comply with these requirements. The demurrer and supporting 

papers do not include a declaration showing that she met and conferred with Plaintiff's counsel 

prior to filing the demurrer and do not include a proof of service. Counsel for Plaintiff has filed a 

declaration in opposition to the demurrer indicating he was served with the demurrer pleadings 

by Ms. Adair by overnight mail on August 3, 2021, less than 16 court days prior to the hearing. 
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(Sinclair Decl. ¶¶ 5, 6 and Exh. 1.) For these reasons, the hearing must be continued to allow 

Ms. Adair to comply with the meet and confer requirement and provide Plaintiff time to respond 

to the merits of the demurrer after the untimely service. 

  

24.  TIME:  9:00   CASE#: MSN21-1051 
CASE NAME: CLAIM OF TANDRE R REED 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 

  

25.  TIME:  9:00   CASE#: MSN21-1167 
CASE NAME: UNIFIRST CORP. VS ALBERT AMAVI 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY UNIFIRST CORP. 
* TENTATIVE RULING: * 
 
The petition to confirm the contractual arbitration award is granted. Respondents are ordered to 
pay Petitioner $14,215.15. Petitioner shall prepare the order and judgment. 

  

26.  TIME:  1:30   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CR 
COURT TRIAL - LONG CAUSE/ 15 DAY(S) 
* TENTATIVE RULING: * 
 
Continued to August 31, 2021 at 1:30 p.m. 
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27.  TIME:  9:05   CASE#: MSC21-00625 
CASE NAME: K2 DISTRIBUTION COMPANY VS WAL 
HEARING ON MOTION APPL PRO HAC VICE OF ROBERT CHEIFETZ ( FILED BY 
PLAINTIFF) 
* TENTATIVE RULING: * 
 
The pro hac vice application of attorney Cheifetz is approved. 

28.  TIME:  9:05   CASE#: MSC21-00625 
CASE NAME: K2 DISTRIBUTION COMPANY VS WAL 
HEARING ON MOTION TO/FOR STRIKE OVERSIZED PORT. OF PLAINTIFFS DEMURRER 
OPP FILED BY WALMART 
* TENTATIVE RULING: * 
 
Moot. See Line 19. 

29.  TIME:  9:05   CASE#: MSC21-00625 
CASE NAME: K2 DISTRIBUTION COMPANY VS WAL 
HEARING ON APPLICATION PRO HAC VICE OF SCOTT F HESSELL ( FILED BY 
PLAINTIFF) 
* TENTATIVE RULING: * 
 
The pro hac vice application of attorney Hessell is approved. 

 


